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A. IDENTITY OF PETITIONER 

Michele Anderson, the appellant below, asks this Comi to review 

the Court of Appeals opinion referred to in section B. 

B. COURT OF APPEALS DECISION 

Anderson requests review of the Court of Appeals decision in State 

v. Anderson, COA No. 75074-7-1, filed February 19, 2019, a copy of 

which is attached as an appendix. 

C. ISSUES PRESENTED FOR REVIEW 

1. A significant portion of jury selection was conducted out of 

public view and without a record indicating why jurors had been 

dismissed. Defense attorneys and prosecutors simply agreed to excuse 21 7 

potential jurors for cause and/or hardship. Although the trial court 

ultimately approved of the procedure employed, the Court of Appeals held 

there could be no violation of the right to public trial unless the trial judge 

had a more extensive role in dismissing the jurors. Is review appropriate 

under RAP 13 .4(b )(3) because this issue presents a significant 

constitutional question? 

2. Not only was the public excluded from the process of 

removing jurors, so was petitioner. But once again focusing on the lack of 

greater trial court involvement, the Court of Appeals held that petitioner 
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had no constitutional right to be present and participate in exclusion of 

these jurors. Is review appropriate under RAP 13.4(b)(l) because the 

Court of Appeals' analysis conflicts with this Court's prior decision in 

State v. Irby, 170 Wn.2d 874, 880-881, 246 P.3d 796 (2011)? 

3. Under State v. Townsend, 142 Wn.2d 838, 840, 15 P.3d 

145 (2001 ), it is error to inform jurors that the death penalty will not be an 

option at sentencing and, in response to any juror inquiry on the subject, 

"the trial judge should state generally that the jury is not to consider 

sentencing." At petitioner's trial, the judge strayed from this mandate, 

providing information that made it clear the death penalty was not an 

option. The Court of Appeals, however, held that unless the trial court 

explicitly states that the death penalty does not apply, there can be no 

violation. Is review appropriate under RAP 13 .4(b )(1) and (b )(2) because 

the Court of Appeals' decision conflicts with Townsend and Court of 

Appeals precedent? 

4. Petitioner's repeated requests for an opportunity to hire 

private counsel were either denied (based on the trial court's ruling she 

had no right to choose her counsel so long as the death penalty was a 

possibility) or improperly ignored. Is review of this issue appropriate 

under RAP 13 .4(b )(3) because it presents significant constitutional 
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questions concerning when a criminal defendant has the right to counsel of 

choice and under what circumstances that right can be validly waived? 

And is review also appropriate under RAP 13 .4(b )( 1) because the Court of 

Appeals decision conflicts with prior precedent from this Court? 

5. The trial court used an erroneous instruction that told jurors 

they could consider the fact petitioner had been charged with crimes as 

evidence of her guilt. While agreeing the instruction was error, the Court 

of Appeals found any error harmless under State v. Kalebaugh, 183 Wn.2d 

578, 355 P.3d 253 (2015). Is review appropriate under RAP 13.4(b)(3) 

where the propriety and impact of such an instruction presents important 

constitutional questions? 

D. STATEMENT OF THE CASE 

The King County Prosecutor's Office charged Michele Anderson 

and Joseph McEnroe with six counts of Aggravated Murder in the First 

Degree for the December 24, 2007 deaths of Wayne, Judy, Scott, Erica, 

Olivia, and Nathan Anderson. 1 

For all six counts, the State alleged the aggravating circumstance that "there was 
more than one victim and the murders were part of a common scheme or plan or the result 
of a single act." CP 181-184. For counts four through six, the State alleged the 
additional circumstance that "the person committed the murder to conceal the identify of 
any person committing a crime." CP 183-184. Each charge also included a firearm 
sentencing enhancement. CP 181-185. 
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Prosecutors provided notice of their intent to seek the death penalty. 

CP 1549. Eventually, however, they withdrew their attempt to obtain a 

death sentence. 22RP 979; CP 1709. 

Jurors convicted Anderson on all six counts, found all aggravating 

circumstances established, and found that she had been armed for purposes 

of the firearm sentencing enhancements. 59RP 3420-3431; CP 1352, 1354, 

1356, 1358, 1360, 1362, 1364-1368. The Honorable Jeffrey Ramsdell 

imposed six consecutive life sentences, plus 60 months, on each count. CP 

1422, 1425. Anderson timely filed her Notice of Appeal. CP 1435-1445. 

Although agreeing there had been instructional error at Anderson's 

trial, the Court of Appeals found that error harmless and rejected all of 

Anderson's other claims. Those claims, and the grounds for this Court's 

review, are discussed below. 

E. ARGUMENT 

1. VIOLATIONS OF ANDERSON'S RIGHT TO PUBLIC 
TRIAL AND RIGHT TO BE PRESENT FOR ALL 
CRITICAL ST AGES OF TRIAL. 

In October 2015, 1,200 summonses were sent out for jury service 

in Anderson's case. CP 1710. On December 11, potential jurors appeared 

in court and filled out questionnaires. 26RP 1255-1266; 27RP 3-14; CP 
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1783-1798.2 On December 17, a hearing was held to address the excusal 

of a significant number of these jurors. 28RP 17. 

At the beginning of the hearing, prosecutor Scott O'Toole 

announced that he had just provided to the bailiff, with defense counsel's 

consent, a five-page document listing 217 jurors to be dismissed by 

agreement of the parties based on out of court communications that, at 

least in part, occurred between counsel through email. 28RP 17-19; CP 

8228-8235. These 217 jurors were dismissed for cause or hardship. 28RP 

18-19. Ultimately, 77 of these individuals fell within the range of those 

jurors ultimately comprising Anderson's jury. See 33RP 628-629 Guror 

140 final individual selected to hear case); CP 8228-8230 (list identifies 77 

jurors - beginning with juror 2 and ending with juror 139 falling within 

range). 

The reasons for excusing the identified jurors were never made 

clear on the record. As prosecutor O'Toole explained, the "H" for 

hardship and "C" for cause associated with each juror on the filed list 

merely reflected his own opinions about why jurors might be dismissed. 

At most, the list represented jurors the attorneys agreed should be 

dismissed for some reason, but not necessarily the one listed. 28RP 18-19. 

All completed questionnaires were filed for the record. See CP 1799-8227. 
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Therefore, it is impossible to determine the precise reason any one of these 

jurors was removed. 

The rest of jury selection, including excusals based on information 

m the questionnaires and excusals following individual questioning, 

occurred entirely in open court and in the presence of Anderson and 

members of the public. See 28RP 20-94; 29RP 156-159, 195-196; 31RP 

215-383; 32RP 390-586; 33RP 589-630. 

On appeal, Anderson argued that the process used to select the 217 

individuals for removal from the venire violated her right to a public trial 

(since the public was unable to see the process used and unable to 

determine why the jurors were excused) and violated her right to be 

present during a critical stage of trial ( since there was no indication 

Anderson was included in the process of selecting these jurors for 

removal). See AOB, at 46-61. 

The Court of Appeals rejected these arguments. On the public trial 

issue, the court held that because Judge Ramsdell merely approved of the 

dismissals (and did not participate in initially identifying the jurors for 

dismissal), there could be no public trial violation. See Slip Op., at 12-13 

("Here, the interaction solely between the State and defense counsel 

fundamentally lacked the critical "court" component."). The Court of 
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Appeals also held that Anderson could not show, under the "experience 

and logic" test, that the process of choosing jurors for dismissal through 

the negotiations of counsel has traditionally been open to the public. Slip 

Op., at 13-14. 

Review of this issue is appropriate. The right to a public trial is the 

right to have a trial open to the public. In re Pers. Restraint of Orange, 152 

Wn.2d 795, 804-805, 100 P.3d 291 (2004). It is a "core safeguard" of the 

justice system, assuring accountability, transparency, and that whatever 

occurs will not be secret or unscrutinized. State v. Wise, 176 Wn.2d 1, 5-6, 

288 P.3d 1113 (2012). There can be no doubt that the right to public trial 

encompasses "the process of juror selection," and it includes for cause 

challenges. Id. at 11 (citing Orange, 152 Wn.2d at 804); State v. Love, 183 

Wn.2d 598,605,354 P.3d 841 (2015), cert. denied,_ U.S._, 136 S. Ct. 

1524, 194 L. Ed. 2d 604 (2016). Thus, this process has historically been 

open to the public and public access plays a significant positive role. See 

State v. Sublett, 176 Wn.2d 58, 73,292 P.3d 715 (2012). 

If the process of juror selection and the parties' challenges can 

simply occur outside the courtroom, the core safeguard is lost. It does not 

matter that Judge Ramsdell did not participate in the process until after the 

attorneys had privately identified jurors for dismissal. Whether the court 
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participates in identifying those jurors (which the Court of Appeals appears 

to acknowledge would be a violation) or instead approves of the process 

after the fact (the scenario here), the judge has become a participant in that 

process. This is not the guaranteed transparent process that ensures proper 

public scrutiny, particularly where the filed list of dismissed jurors merely 

reflects one side's opinions on the grounds for doing so. See 28RP 18-19 

(annotations on list reflect prosecutor's opinions only). 

Whether the court's approval of a process that resulted in the 

removal of 21 7 jurors for reasons that remain uncertain violates the 

constitutional right to public trial presents an important question of 

constitutional law this Court should review under RAP 13.4(b)(3). 

Review is also appropriate concerning the violation of Anderson's 

right to be present. The federal and state constitutions guarantee criminal 

defendants the right to be present at trial. Irby, 170 Wn.2d at 880-881. The 

federal constitutional right to be present for the selection of one's jury is 

well recognized. See Lewis v. United States, 146 U.S. 370, 373-374, 13 S. 

Ct. 136, 36 L. Ed. 1011 (1892); Gomez v. United States, 490 U.S. 858, 

873, 109 S. Ct. 2237, 104 L. Ed. 2d 923 (1989); State v. Wilson, 141 Wn. 

App. 597, 604, 171 P.3d 501 (2007). "Jury selection is the primary means 

by which [to] enforce a defendant's right to be tried by a jury free from 
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ethnic, racial, or political prejudice, or predisposition about the 

defendant's culpability[.]" Gomez, 490 U.S. 858 at 873 (citations 

omitted). The defendant's presence "is substantially related to the defense 

and allows the defendant 'to give advice or suggestion or even to 

supersede his lawyers."' Wilson, 141 Wn. App. at 604 ( quoting Snyder, 

291 U.S. at 106). 

Moreover, article 1, section 22 of the Washington Constitution 

explicitly guarantees the right to be present, and provides even greater rights. 

Under our state provision, the defendant must be present to participate "'at 

every stage of the trial when his substantial rights may be affected."' Irby, 

170 Wn.2d at 885 (quoting State v. Shutzler, 82 Wash. 365, 367, 144 P. 284 

(1914)). This right does not tum "on what the defendant might do or gain by 

attending ... or the extent to which the defendant's presence may have aided 

his defense[.]" Id. at 885 n.6. 

Like Anderson, Irby was on trial for Aggravated Murder in the First 

Degree and housed in the local jail when not in court. Irby, 170 Wn.2d at 

877-878. As in Anderson's case, Irby's venire was sworn and filled out 

questionnaires for everyone to review. Id. at 877. And, as in Anderson's 

case, discussions occurred off record with no indication Irby was involved 

- regarding the possibility of excusing certain venire members for hardship 
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or for cause. Id. at 878. In Irby, the trial judge instigated the discussions by 

email, suggesting six excusals for hardship and four excusals for cause ( each 

of the four had a parent murdered). Id. at 877-878. Ultimately, the attorneys 

agreed to excuse seven of these jurors - one of the four identified by the 

judge for cause and all six identified for hardship. Id. The email exchange 

was then filed for the public record, along with clerk's minutes documenting 

the excusals. Id. 

This Court held that, because the potential jurors were being 

evaluated for fitness to serve on a particular case and some being dismissed 

for cause, Irby had a due process right to be present at this critical stage of 

trial and participate in the evaluation process, including the opportunity to 

give advice and make suggestions. Id. at 882-884. Moreover, even 

assuming Irby's attorneys consulted with him at the jail regarding the 

excusals, "'where ... personal presence is necessary in point of law, the 

record must show the fact."' Id. at 884 ( quoting Lewis v. United States, 146 

U.S. at 372). Because the record did not affirmatively demonstrate Irby's 

participation from the jail, his right to be present was violated under both the 

Fourteenth Amendment and article 1, section 22. Id. at 884-885. 

Similarly, in Anderson's case the discussions and decisions by 

counsel to excuse 217 jurors for cause and/or hardship occurred outside of 
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the courtroom and - at least partly by email. Not only were these jurors 

summoned exclusively for Anderson's trial, they had already been sworn 

specifically for her trial and were being evaluated for their ability to serve. 

Anderson had a federal and state constitutional right to participate in the 

evaluation process and, even if counsel could have consulted with her 

throughout, the record does not affirmatively establish that happened. Her 

participation cannot simply be assumed. 

In rejecting this argument, the Court of Appeals again cited Judge 

Rarnsdell's after-the-fact approval of the procedure as a distinguishing 

factor. Slip Op., at 16-17. The Court of Appeals also cited an attorney's 

duty to consult with a client (suggesting Anderson had been involved in the 

process) and noted Anderson was present when the agreed list of dismissed 

jurors was filed in open court. Id. Finally, the Court of Appeals held that, 

even if Anderson's constitutional right to be present was violated, any error 

was harmless beyond a reasonable doubt. Id. at 17-18. 

But whether a judge participates in identifying the jurors to be 

excused without the defendant's participation (Irby) or sanctions the 

selection of jurors to be excused without the defendant's participation 

(Anderson), the defendant has still been denied the constitutional right of 

participation. Moreover, assuming Anderson participated based on the 
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ethical duty to consult with a client directly conflicts with Irby. Irby, 170 

Wn.2d at 884-885 (presence and participation will not be assumed; record 

must affirmatively establish it). And Anderson's presence for the filing of a 

list that everyone agrees represents only the prosecutor's opinions on why 

the jurors might be excused is not an adequate substitute for active 

participation in the process. 

The Court of Appeals harmless error analysis also conflicts with 

Irby. The Court of Appeals looked only at 12 potential jurors the prosecutor 

had identified as excusable solely for cause.3 Slip Op., at 17 n. 6. The Court 

of Appeals then declared these 12 unfit to serve whether Anderson had 

participated or not. Slip Op., at 17-18. As in Irby, however, the State's 

burden was not limited to showing that no individual excused for cause 

( even assuming our record actually revealed which ones these are) could 

have been seated. Rather, because the off-record discussions and decisions 

occurred after the venire had been sworn in this specific case, members had 

completed their questionnaires, and at least some of the dismissals were for 

cause, both hardship and for cause dismissals are considered "part of 'the 

work of empaneling the jury'" and subject to the State's burden. State v. 

The Court of Appeals therefore refused to examine jurors identified by the 
prosecutor as excusable for cause if the prosecutor's list suggested they also were 
excusable for hardship. See Reply Brief of Appellant, at 23-24 (discussing these jurors). 
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Schierman, Wn.2d _, 415 P.3d 106, 120 n.6 (quoting Irby, 170 Wn.2d 

at 787, 883-884)). The State's burden was to show that none of the 77 

jurors within the range of those ultimately selected could have served with 

Anderson's participation and input. This they cam1ot and have not done. 

Because the Court of Appeals decision conflicts with this Court's 

decision in Irby, review is appropriate under RAP 13.4(b)(l). 

2. VIOLATION OF TOWNSEND.4 

"The question of the sentence to be imposed by the court is never a 

proper issue for the jury's deliberation, except in capital cases." State v. 

Bowman, 57 Wn.2d 266, 271, 356 P.2d 999 (1960). Consequently, in a 

non-capital case, it is error to inform jurors the death penalty is not 

involved. Townsend, 142 Wn.2d 838, 846-47, 15 P.3d 145 (2001); State 

v. Murphy, 86 Wn. App. 667, 668, 671, 937 P.2d 1173 (1997), review 

denied, 134 Wn.2d 1002, 953 P.2d 95 (1998). 

This is a "strict prohibition" that "ensures impartial juries and 

prevents unfair influence on a jury's deliberations." Townsend, 142 

Wn.2d at 846. Specifically, "if jurors know that the death penalty is not 

involved, they may be less attentive during trial, less deliberative in their 

4 In the Court of Appeals, the State contended "Townsend is incorrect, harmful, 
and should be overruled." Slip Op., at 23 n.8. The question of Townsend's continued 
validity is currently before this Court in State v. Karl Pierce, No. 96344-4 ( consolidated 
with State v. Michael Bienhoff, No. 96345-2). 
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assessment of the evidence, and less inclined to hold out if they know that 

execution is not a possibility." Townsend, 142 Wn.2d at 847. Therefore, 

"in response to any mention of capital punishment, the trial judge should 

state generally that the jury is not to consider sentencing." State v. Hicks, 

163 Wn.2d 477,478, 15 P.3d 145 (2001). 

Despite the clear prohibition, Anderson's jurors were informed the 

case did not involve the death penalty. 

In the presence of the entire panel, when prospective juror 118 

asked defense counsel whether it is the judge or the jury that decides the 

punishment in a death penalty case, Judge Ramsdell interjected and 

responded, "In Washington State the jury decides the sentence." 3 lRP 

297. When combined with the subsequent instruction given in all non­

capital cases - that jurors had nothing whatever to do with Anderson's 

punishment should she be convicted, CP 1374, Judge Ramsdell's 

revelation informed jurors this was not a death penalty case. Defense 

counsel moved for a new jury venire, which the State opposed. 3 lRP 363-

369; 32RP 485-486. The motion was denied. 3 lRP 369-370. 

On appeal, the Court of Appeals concluded that, because in every 

previous case involving a Townsend violation, jurors were explicitly told 

the death penalty did not apply, there can be no violation unless there is a 
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similar explicit statement from the court or counsel. Slip Op., at 25-26. 

The Court of Appeals found no violation despite acknowledging that an 

attentive juror could have surmised the penalty did not apply and 

acknowledging the comments of one prospective juror, who indicated he 

did not think the penalty applied based on what he had heard in court. Slip 

Op., at 26. 

The "strict prohibition" is "against informing the jury" the case 

does not involve the death penalty. Townsend, 142 Wn.2d at 846, 849 

( emphasis added). Whether jurors are explicitly informed or correctly 

deduce the absence of the penalty because they have been told too much 

on the subject, the prejudice is the same - a less careful jury more likely to 

convict. The Court of Appeals decision conflicts with Townsend. 

Finally, the Court of Appeals also erred when it found that - even 

if there had been a Townsend error - any error was harmless. The Court 

of Appeals merely cited Hicks, a case involving a claim of ineffective 

assistance of counsel and, therefore, one in which the defense bore the 

burden to prove prejudice. Slip Op., at 26 (citing Hicks, 163 Wn.2d at 

488). Here, because the defense objected below and moved for a mistrial, 

prejudice is presumed and cannot be established where jurors ultimately 
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convicted on the most serious charges. See Murphy, 86 Wn. App. at 672-

673. 

Because the Court of Appeals decision conflicts with Townsend 

and Murphy, review is appropriate under RAP 13.4(b)(l)-(2). 

3. VIOLATIONS OF ANDERSON'S RIGHT TO COUNSEL 
OF CHOICE. 

"[T]he Sixth Amendment right to counsel of choice ... commands 

. . . that a particular guarantee of fairness be provided - to wit, that the 

accused be defended by the counsel [s]he believes to be best." United 

States v. Gonzalez-Lopez, 548 U.S. 140, 146, 126 S. Ct. 2557, 165 L. Ed. 

2d 409 (2006). This guarantee extends to the hiring of any "'qualified 

attorney whom the defendant can afford to hire, or who is willing to 

represent the defendant even though [ s ]he is without funds."' Id. at 144 

(quoting Caplin v. Drysdale, Chartered v. United States, 491 U.S. 617, 

624-625, 109 S. Ct. 2646, 105 L. Ed. 2d 528 (1989)). The erroneous 

deprivation of the right to counsel of choice is "structural error" and 

requires reversal; the defendant need not make any additional showing of 

prejudice. Id. at 150. 

During the period in which the death penalty was still a possibility in 

Anderson's case, Judge Ramsdell erroneously ruled that Special Proceeding 

Rules - Criminal (SPRC) 2 superceded Anderson's constitutional right to 
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choose private counsel and required the appointment of counsel from the list 

of attorneys deemed qualified to handle death penalty cases. 5 Judge 

Ramsdell denied Anderson's request to hire attorney M. Julian Denes, who 

was not on that list. RP (7/14/08) 16-20. 

Denes filed a motion for reconsideration. However, at the next 

hearing on the matter, Anderson indicated she no longer wished to hire 

Denes and now wished to be represented by attorney Colleen O'Connor, 

who had temporarily been appointed to advise Anderson on the choice of 

counsel issue. RP (7/31/08) 5-9, 18-21. The Court of Appeals held that by 

indicating she no longer wished to hire Denes, Anderson "waived any 

constitutional claim related to the trial court's rejection of her motion to 

substitute Denes as counsel." Slip Op., at 6. 

SPRC 2 provides: 

All counsel for trial and appeal must have demonstrated the 
proficiency and commitment to quality representation which is 
appropriate to a capital case. Both counsel at trial must have five years' 
experience in the practice of criminal law (and) be familiar with and 
experienced in the utilization of expert witnesses and evidence, and not 
be presently serving as appointed counsel in another active trial level 
death penalty case. One counsel must be, and both may be, qualified 
for appointment in capital trials on the list, unless circumstances exist 
such that it is in the defendant's best interest to appoint otherwise 
qualified counsel learned in the law of capital punishment by virtue of 
training and experience .... 
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But the waiver of constitutional rights must be knowing, intelligent, 

and voluntary. State v. Humphries, 181 Wn.2d 708, 717, 336 P.3d 1121 

(2014). On this record, it is simply impossible to conclude that Anderson 

made such a waiver of her right to counsel of choice at the time. O'Connor 

did not share on the record her explanation to Anderson of the court's ruling 

and whether, for example, she agreed with Judge Ramsdell's erroneous 

interpretation of SPRC 2. O'Connor may also have mistakenly concluded 

that Denes ( and any other private attorney not on the list of qualified 

counsel) was prohibited from representing Anderson despite the 

constitutional right to counsel of choice. There is no indication whatsoever 

that Anderson was ever correctly advised that she could retain Denes if she 

preferred to do so. Her decision to abandon that effort may simply have 

been the consequence of being told (incorrectly) that she had no such right. 

The violation of her right was complete when Judge Ramsdell ruled as a 

matter of law that Anderson could not retain Denes or any other attorney not 

qualified under SPRC 2. 

Whether SPRC 2 trumps the constitutional right to counsel of 

choice, and what constitutes a knowing, intelligent, and voluntary waiver of 

that right, present significant constitutional questions under RAP 13.4(b)(3). 

On two additional occasions (the second while the death penalty 
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remained an option and the third when it did not) Anderson again asked 

about the possibility of hiring private counsel. Both times, her inquiries 

were ignored. 

In February 2015, appointed counsel at the time moved to withdraw 

from the case, citing an irreparable breakdown in their relationship with 

Anderson. CP 1568-1598. During the resulting hearing, Anderson asked 

the court: 

Can I just hire somebody myself? I don't like 
public defenders anymore. [Defense attorney] Illa was the 
only private one [appointed], and he was awesome. Why 
can't I just, you know, hire some private attorneys? 

21RP 950. Judge Ramsdell did not directly respond to Anderson's 

question regarding whether she could hire someone. 21RP 950-952. 

Later in the hearing, Anderson once again asked if she could hire 

private counsel: 

Can't I just have a furlough so I can go hire a 
private attorney, somebody who's professional, and then 
have them disbarred, the public defenders disbarred for 
what they've done? I mean they're supposed to report to 
the Court when you tell them to withdraw as counsel, not 
stay on for four years and then go, oh, yeah, by the way, 
you know, well, she didn't show up; yeah, because you're 
not supposed to be representing me anymore. 

21 RP 963. The court did not address this additional request to hire private 

counsel, either. 
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The Court of Appeals found that nothing Judge Ramsdell did at 

this hearing prevented Anderson from hiring private counsel if she wished 

and, therefore, there was no violation of the right to choice of counsel. 

Slip Op., at 7. But given that Judge Ramsdell had previously ruled she 

had no right to hire counsel of choice under SPRC 2 (which explains 

Anderson's inquiries regarding whether she could hire someone), the 

Court of Appeals decision is not supported by the record or the law. 

Anderson's third and final request for private counsel was made in 

March of 2016, shortly before the prosecution was about to rest its case at 

trial and while Anderson was deciding whether to take the stand in her 

own defense. 56RP 3178. Anderson complained again about her current 

counsel and expressed her desire for private counsel, requesting "a 

mediator or a private attorney to add to the team" because Judge Ramsdell 

had previously ignored her and did not believe her claims regarding 

appointed counsel. 56RP 3192-3193. Judge Ramsdell responded that he 

had already resolved her claims and had heard enough on the subject. 

56RP 3193. 

The State called its last witness and formally rested. 56RP 3214. 

Judge Ramsdell then returned to the issue of Anderson testifying, ruling 

that he could not prevent her from taking the stand (whether it ultimately 
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proved detrimental or not), but jurors would not be told about the state of 

her relationship with appointed counsel, placing blame squarely on 

Anderson for creating the situation. 56RP 3217-3218. 

Anderson responded angrily, arguing she had not been provided an 

avenue to resolve the problem. She again raised the prospect of using a 

private attorney, asking for "a few hours PR" to obtain a private attorney 

or mediator who would sit in on her meetings with appointed counsel and 

witness what was happening. 56RP 3219. Judge Ramsdell accused 

Anderson of rehashing old issues, but Anderson continued to complain 

about appointed counsel denying her effective representation. 56RP 3219-

3222. Anderson repeated her request for the opportunity to enlist the help 

of private counsel, but Judge Ramsdell said she had no such right. 56RP 

3222. 

After a brief recess, Judge Ramsdell asked Anderson if she still 

desired to testify. 56RP 3223-3224. Anderson responded that she did; 

however, she had been denied proper representation. She again invoked 

her constitutional right to hire counsel of her own choice with her own 

funds and argued she was being denied that right. 56RP 3224-3226. After 

confirming that Judge Ramsdell was denying her request to bring in a 

mediator or private attorney to add to her current counsel, Anderson 
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ultimately indicated she would not testify and her reason for that decision 

was the absence of effective assistance of counsel. 56RP 3226-3230. 

The jury was brought in and the defense rested without calling any 

witnesses or presenting any evidence of its own. 56RP 3232. This 

marked the third time Judge Ramsdell violated Anderson's constitutional 

right to choose her counsel. 

The Court of Appeals refused to treat Anderson's arguments and 

requests as a request to hire private counsel. Moreover, because the 

exchange occurred near the end of trial, the Court of Appeals held that Judge 

Ramsdell was well within his discretion to deny new counsel, since it would 

have required a continuance. Slip Op., at 9. 

While a trial court retains discretion to deny a continuance necessary 

for the substitution of counsel, under State v Hampton, 184 Wn.2d 656, 663, 

669-670, 361 P.3d 734 (2015), cert. denied,_ U.S._, 136 S. Ct. 1718, 

194 L. Ed. 2d 816 (2016), the court is supposed to assess multiple factors 

before determining whether the Sixth Amendment requires a continuance. It 

appears Judge Ramsdell assessed none of these. 

"[A]n unreasoning and arbitrary 'insistence upon expeditiousness 

in the face of a justifiable request for delay' violates the right to the 

assistance of counsel." Morris v. Slappy, 461 U.S. at 11-12 (quoting 
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Ungar v. Sarafite, 376 U.S. 575, 589, 84 S. Ct. 841, 11 L. Ed. 2d 921 

(1964)). Moreover, "The failure to exercise discretion is itself an abuse of 

discretion subject to reversal." State v. O'Dell, 183 Wn.2d 680, 697, 358 

P.3d 359 (2015) (citing State v. Grayson, 154 Wn.2d 333, 342, 111 P.3d 

1183 (2005) ). 

The failure to examine Anderson's right to choice of counsel 

considering the relevant criteria for any resulting delay resulted in yet 

another violation of her rights and like the previous violations 

automatically required a new trial. Gonzalez-Lopez, 548 U.S. at 148-152. 

Because the Court of Appeals decisions on this issue conflict with 

pnor precedent from this Court, including Hampton, review is also 

appropriate under RAP 13 .4(b )(1 ). 

4. INSTRUCTIONAL ERROR. 

Each juror that ultimately decided Anderson's case was twice given 

the following instruction during the jury selection process: 

The charges in this case were initiated by the King County 
prosecuting attorney by filing a document called an 
information informing the defendant of the charges. You 
are not to consider the filing of the information or its 
contents alone as proof of the matters charged therein. 

26RP 1258; 27RP 7; 3 lRP 220 (emphases added). In other words, jurors 

could use the filing of the information by the King County Prosecuting 
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Attorney and its contents as proof of the matters charged so long as this 

was not the lone proof. 

The United States and Washington constitutions guarantee the 

fundamental right to a fair trial. U.S. Const. amends. VI and XIV; Const. 

art 1, § 22. The United States Supreme Court has held that "[ c ]entral to 

the right to a fair trial, guaranteed by the Sixth and Fourteenth 

Amendments, is the principle that 'one accused of a crime is entitled to 

have his guilt or innocence determined solely on the basis of the evidence 

introduced at trial, and not on grounds of official suspicion, indictment, 

continued custody, or other circumstances not adduced as proof at trial."' 

Holbrook v. Flynn, 475 U.S. 560, 567, 106 S. Ct. 1340, 89 L. Ed. 2d 525 

(1986) (quoting Taylor v. Kentucky, 436 U.S. 478,485, 98 S. Ct. 1930, 56 

L. Ed. 2d 468 (1978) ). 

The Court of Appeals properly found the instruction repeatedly 

used at Anderson's trial erroneous and assumed it satisfied the test for 

manifest constitutional error. Slip Op., at 18-19. But citing State v. 

Kalebaugh, 183 Wn.2d 578, 355 P.3d 253 (2015), the Court of Appeals 

found the error harmless beyond a reasonable doubt. Slip Op., at 19-22. 

The Court of Appeals relied heavily on the fact jurors were also instructed, 

after the close of evidence, "that a charge is only an accusation. The filing 
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of a charge is not evidence that the charge is true. Your decision as jurors 

must be made solely upon the evidence presented during these 

proceedings." Id. at 19; CP 1372. 

Kalebaugh is easily distinguished. In Kalebaugh, the trial judge 

gave a proper oral instruction on reasonable doubt and a proper written 

instruction on reasonable doubt, both of which indicated a "reasonable 

doubt" is one for which a reason exists. 183 Wn.2d at 581-582. But the 

judge also gave an improper "subtle suggestion" that jurors must give a 

reason to doubt the defendant's guilt. Id. at 582, 586. The defense conceded 

on appeal that the judge's subtle remark "could live quite comfortably" with 

the final correct instructions, conceding the absence of prejudice. Id. at 585. 

Unlike Kalebaugh, Anderson's jurors did not similarly receive a 

proper oral instruction on the issue at hand - use of the information and 

charges. Moreover, the error here was prejudicial. The oral instructions 

transformed the weight and prestige of the prosecutor's office into proof of 

Anderson's guilt and undermined her arguments against premeditation and 

for acquittal or conviction on lesser crimes. See BOA at 65-67. 

"It is a well established rule that jury instructions must be 

considered in their entirety." Brown v. Spokane County Fire Protection 

Dist. No. 1, 100 Wn.2d 188, 194, 668 P.2d 571 (1983). They are 
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interpreted in a straightforward and commonsense manner. State v. 

Pittman, 134 Wn. App. 376, 382-383, 166 P.3d 720 (2006), abrogated on 

other grounds by State v. Grier, 171 Wn.2d 17,246 P.3d 1260 (2011). 

Considering both the erroneous oral instructions and later written 

instruction in their entirety, common sense dictates that jurors would have 

interpreted the written instruction as a simple reminder that the filing of 

the charges was not evidence the charge was true. Rather, as the oral 

instruction had repeatedly informed them, the filing of charges could only 

be considered evidence in conjunction with other evidence presented. It 

defies commonsense to conclude, instead, that jurors would have 

interpreted the written instruction as directly contradicting what they had 

repeatedly been told earlier. Jurors would have harmonized them to 

Anderson's detriment. 

The constitutionality of an instruction like that used at Anderson's 

trial, and the impact of such an instruction, presents a significant question 

of constitutional law this Court should decide under RAP 13.4(b)(3). 

F. CONCLUSION 

Michele Anderson respectfully asks this Court to grant her petition 

and review the identified issues. 
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CHUN, J. - A jury convicted Michele Anderson of six counts of aggravated 

murder in the first degree with a firearm sentencing enhancement for each 

charge. On appeal, Anderson contends the trial court denied her right to counsel 

of choice on multiple occasions. She also raises issues relating to the right to a 

public trial, the right to be present at critical stages of trial, the jury's 

consideration of the information, and communication with the jury regarding the 

death penalty. For the reasons discussed below, we affirm. 

I. 
BACKGROUND 

On the morning of December 26, 2007, Judy Anderson did not appear for 

work. After attempting to reach Judy1 by telephone, her friend and co-worker, 

Linda Thiele, drove to the Anderson house. When she entered the home, Thiele 

discovered several dead bodies. Thiele called 911. Law enforcement 

1 For clarity, this opinion refers to certain family members by their first names. We intend no disrespect. 
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discovered the bodies of Judy and her husband, Wayne, behind the house. 

Inside the house, they found the bodies of Scott Anderson (Wayne and Judy's 

son), his wife, and their two young children. All six victims had been shot. 

Later that day, Michele Anderson and her boyfriend, Joe McEnroe, arrived 

at the house. Anderson told the King County Sheriff detectives she was Wayne 

and Judy's daughter and lived on the property in a trailer. During her initial 

conversation with a detective, Anderson did not question law enforcement's 

presence or inquire about her family. The detective became suspicious that 

Anderson was withholding information. Eventually, Anderson told the detectives 

she had shot and killed all six family members. In recounting the details to 

detectives, Anderson changed her story several times, and eventually implicated 

McEnroe in the deaths as well. 

On December 28, 2007, the King County Prosecuting Attorney's Office 

charged Anderson and McEnroe with six counts of aggravated murder in the first 

degree with a firearm sentencing enhancement for each charge. In October 

2008, prosecutors provided notice of a special sentencing proceeding to 

determine whether to impose the death penalty, but subsequently withdrew the 

notice. In April 2011, the trial court severed Anderson's and McEnroe's cases. 

After years of proceedings, Anderson's trial began in January 2016 and 

concluded on March 3, 2016 with guilty verdicts on all six counts, including the 

aggravating circumstances and firearm enhancements. She now appeals. 

2 
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II. 
ANALYSIS 

A. Right to Counsel of Choice 

Anderson contends the trial court violated her Sixth Amendment right to 

counsel of choice on three separate occasions. The State argues Anderson 

abandoned her initial request for substitution of retained counsel, thereby waiving 

the issue on appeal, and never effectively renewed that request. We agree with 

the State. 

"The Sixth Amendment guarantees the right to select and be represented 

by one's preferred attorney." State v. Aguirre, 168 Wn.2d 350, 365, 229 P.3d 

669 (2010). This right includes a defendant's right to choice of private counsel. 

Aguirre, 168 Wn.2d at 365. However, a defendant's right to choice of private 

counsel has limitations. Aguirre, 168 Wn.2d at 364. For example, a defendant 

does not have the right to representation by an attorney the defendant cannot 

afford or one who declines to serve as counsel. Aguirre, 168 Wn.2d at 365. 

Additionally, the right to choose counsel does not permit a defendant to unduly 

delay proceedings. Aguirre, 168 Wn.2d at 365. The trial court weighs the 

defendant's right to choose counsel against the public's interest in the prompt 

and efficient administration of justice. Aguirre, 168 Wn.2d at 365. 

Erroneous deprivation of the right to counsel of choice constitutes 

structural error requiring reversal without a showing of prejudice. United States 

v. Gonzalez-Lopez, 548 U.S. 140, 146, 126 S. Ct. 2557, 165 L.Ed.2d 409 (2006). 

However, when retention of counsel of choice requires a continuance, the trial 

court must balance the defendant's right with the trial court's need to manage its 

3 
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calendar. Aguirre, 168 Wn.2d at 365. In such cases, resolution of the balancing 

of defendant's rights and efficient administration of justice "falls squarely within 

the discretion of the trial court." Aguirre, 168 Wn.2d at 365. Therefore, an 

appellate court reviews such a decision for abuse of discretion. See Aguirre, 168 

Wn.2d at 365-66. 

1. Motion to Substitute M. Julian Denes as Retained Counsel 

In June 2008, Anderson's appointed counsel, attorneys Cindy Arends and 

Kevin Dolan, moved to withdraw due to fundamental differences with their client 

on the direction of the defense. Soon after, Anderson moved to discharge 

Arends and Dolan, and substitute privately retained attorneys Philip Sayles and 

M. Julian Denes. Before the trial court heard the motion, Sayles declined to 

represent Anderson, leaving only Denes as private counsel. 

At the time of the request for substitution, more than seven years before 

her trial began, Anderson still faced the possibility of a death sentence. The 

Washington Association of Criminal Defense Lawyers Death Penalty Committee 

filed a brief to express concern about Sayles and Denes as Anderson's 

representatives in a capital case. The brief focused on the importance of 

complying with Special Proceeding Rules-Criminal (SPRC) 2 pertaining to 

death penalty representation, which specifies requirements for attorneys 

appointed to defend capital cases. Sayles and Denes did not meet the 

requirements of SPRC 2. 

In early July 2008, the trial court considered briefing and oral argument on 

whether SPRC 2 applied to retained counsel and whether Anderson's Sixth 

4 
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Amendment right to retain attorneys of her choice superseded the requirements 

of SPRC 2. During oral argument, Denes informed the trial court of Sayles's 

departure and requested appointment of an SPRC 2 lawyer to help litigate the 

case. The court concluded that Anderson's right to counsel of choice was 

subject to SPRC 2 and denied the motion to substitute Denes as counsel. The 

· trial court granted Arends and Dolan's motion to withdraw, ordered new 

appointed counsel, and requested Arends and Dolan remain as representatives 

until filing of a notice of appearance by new counsel. 

During a hearing on July 31, 2008, the trial court considered the question 

of who represented Anderson in light of Arends and Dolan withdrawing as 

counsel and the denial of the motion to substitute Denes. Prior to the hearing, 

Denes had filed a motion for reconsideration of the motion to substitute counsel 

on Anderson's behalf. Also, the court had appointed attorney Colleen O'Connor 

to provide Anderson with advice on her right to counsel. At the hearing, 

O'Connor informed the court she had spoken with Anderson about the SPRCs, 

the constitutional right to counsel, the right to counsel of choice, and the court's 

role in providing adequate representation. 

After this consultation, Anderson wanted O'Connor to serve as her 

counsel. Denes withdrew the motion for reconsideration. He informed the court 

that Anderson had not executed the motion because she no longer sought his 

representation. In court, Anderson affirmatively stated she no longer desired to 

retain Denes as her attorney. 

5 
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Anderson now claims the trial court incorrectly interpreted SPRC 2 and 

denied her right to retained counsel of choice. But Anderson waived this claim. 

A party may abandon or waive a constitutional claim by affirmatively 

withdrawing the related motion. State v. Valladares, 99 Wn.2d 663, 672, 664 

P.2d 508 (1983). "Once a constitutional challenge has been affirmatively 

withdrawn or abandoned, the challenge will not be considered on appeal." In re 

Pers. Restraint of Cross, 180 Wn.2d 664, 690, 327 P.3d 660 (2014) (abrogated 

on other grounds by State v. Gregory,_ Wn.2d _, 427 P.3d 621 (2018)). 

Here, Anderson raised the issue of her Sixth Amendment right to counsel 

of choice in her initial motion for substitution, oral arguments, and in the motion 

for reconsideration. However, she abandoned her constitutional challenge to the 

court's decision when she withdrew the motion to reconsider and her request for 

Denes to represent her. She affirmatively stated her desire to withdraw the 

request for Denes's representation after consultation with an attorney appointed 

to advise her on her right to counsel of choice. At this point, Anderson had 

explicitly discontinued her request for Denes as her counsel of choice. 

Therefore, she has waived any constitutional claim related to the trial court's 

rejection of her motion to substitute Denes as counsel. 

2. Request for "Furlough" 

Anderson experienced significant turnover in representation and 

frequently expressed displeasure with appointed counsel. In February 2015, 

appointed counsel Colleen O'Connor and David Sorenson moved to Withd'raw, 

citing a complete breakdown in communication and irreconcilable conflict. At the 
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hearing on this motion, Anderson asked the court, "Can l just hire somebody 

myself? l don't like public defenders anymore. Illa was the only private one, and 

he was awesome. Why can't I just, you know, hire some private attorneys?" The 

trial court did not address this question, other than to inquire as to Illa's qualities. 

After further discussion with the trial court and her attorneys, Anderson 

again asked, "Can't l just have a furlough so I can go hire a private attorney?"2 

The trial court did not respond to this request. The court subsequently denied 

counsel's motion to withdraw, noting "[t]he conflict that exists is of 

Ms. Anderson's own making; her refusal to cooperate is neither reasonable nor 

justified." 

Anderson contends the trial court failed to address her requests to hire 

private counsel and violated her right to counsel of choice. However, the record 

demonstrates no such denial. The trial court did not make any ruling that denied 

or prevented Anderson from retaining counsel of choice. Nothing precluded 

Anderson from attempting to hire an attorney and moving to substitute counsel. 

3. Request for Mediator 

At the close of the State's case against Anderson, the parties held an in­

court discussion as to whether Anderson would testify. Anderson wished to 

testify but her attorneys believed they could not effectively represent her during 

her testimony. As Anderson's attorneys attempted to explain their position to the 

2 Anderson had made a similar request in November 2009. She told the trial court, "If I 
was not in the jail, I could get a private attorney that's competent." She also said she wanted to 
work toward becoming a minister and helping troubled girls. The trial court responded, "This 
notion that you can get out of custody and pursue a minister's license and do all that while a 
death penalty case is looming in your future, it's just not a realistic view of the world right now." 
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court, she alleged they lied to her, verbally abused her, and committed 

malpractice. She claimed, "I need a mediator or a private attorney to add to the 

team so somebody can be my witness and tell you because you don't believe 

me." She also made the following request: 

[C]ould I at least have a PR so I can get a private attorney to come 
into these meetings with them so they can witness what they are 
doing, and then tell you. As a neutral party or even as a mediator 
they have mediators you can hire. Could I at least do that so I have 
the-I have the right to have the ability to prove to you what I'm 
saying. What's wrong with that? .... Like if I had a few hours PR I 
could get-I could go downtown, and I can get a mediator or a private 
attorney to sit in on these things. 

Anderson asserted she had a right to release to bring somebody to prove her 

allegations. The trial court disagreed. 

When the court asked Anderson if she wished to testify, she responded 

that she lacked counsel interested in unbiased representation. She elaborated, "I 

just want you to know I have a constitutional right for counsel of choice that l can 

hire with my own funds, and I just want you to know that you cannot deny 

somebody that." She continued to claim her right to counsel of choice had been 

violated. She requested to confirm on the record that the court denied her the 

ability to hire a professional mediator or a private attorney. The trial court 

responded, "Ma'am, we are at the end of this trial almost," made a record as 

requested, and attempted to determine whether Anderson wished to testify. 

Anderson eventually declined to testify, claiming she lacked effective assistance 

of counsel. 

8 
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Anderson alleges this exchange constituted a violation of her righ.t to 

counsel of choice. Once again, however, Anderson did not move for substitution 

of counsel. Instead, she requested release to hire a mediator or private attorney 

to add to her team in order to oversee her trial counsel. Anderson has not 

provided legal authority to support her position that the Sixth Amendment right to 

counsel includes the right to hire such a private mediator. 

Furthermore, as indicated above, the Sixth Amendment right to counsel of 

choice is not absolute. Aguirre, 168 Wn.2d at 365. The trial court must balance 

the defendant's right to counsel of choice with the prompt and efficient 

administration of justice. Aguirre, 168 Wn.2d at 365. Anderson's request to hire 

a mediator or private attorney would have necessarily required a continuance. At 

this point, the State had rested its case and the defense did not anticipate calling 

any witnesses if Anderson chose not to testify. The parties were on the brink of 

closing arguments and submission to the jury for deliberation. The case had 

taken over eight years to come to trial and almost two months of testimony in 

front of the jury. 3 In light of these circumstances, any denial of a continuance to 

obtain private counsel was well within the trial court's discretion and does not 

amount to a violation of Anderson's right to counsel of choice. 

B. Jury Selection Issues 

On December 11, 2015, the trial court convened a pool of potential jurors 

for jury selection. At that time, the trial court swore in the potential jurors, 

introduced the parties, and announced the charges and aggravating 

3 The State charged Anderson in December 2007 and trial began January 2016. 
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circumstances. The court then administered a written questionnaire for 

completion by all potential jurors. 

On December 17, 2015, the State, defense counsel, and Anderson 

appeared in open court and presented the trial court with a list of 217 jurors both 

parties agreed to excuse (agreed list). The list included the State's grounds for 

excusal, either hardship, cause, or both, but gave no indication of the defense's 

reasons. Defense counsel declined the invitation to add its reasons for excusal, 

noting, "We obviously agree on one grounds [sic] for excusals [sic] for each of 

the jurors. I don't think that it is necessary that we identify which grounds or both 

grounds are attributed to the defense or State." The State also offered to include 

email communication between the parties indicating the grounds for excusal. 

Defense counsel did not believe this was necessary as long as the tria_l court filed 

the agreed list. 

After this discussion on the record, the trial court accepted and filed the 

agreed list to memorialize the agreement and excuse the jurors. The parties 

then reviewed additional lists of jurors put forward by one party for excusal 

without agreement by the other party. The trial court and parties examined the 

lists in open court and determined whether to excuse or retain the jurors at issue. 

The non-excused potential jurors reconvened on January 11, 2016 for voir dire. 

Anderson claims the email communications between the prosecution and 

defense to arrive at the agreed list violated both her right to a public trial and right 

to be present at critical stages of trial. We disagree. 

10 
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1. Public Trial Right 

Under article l, section 22 of the Washington State Constitution and the 

Sixth Amendment to the United States Constitution, a criminal defendant has a 

right to a "public trial by an impartial jury." State v. Sublett, 176 Wn.2d 58, 70-71, 

292 P.3d 715 (2012). The right to a public trial ensures fairness and reminds the 

prosecutor and judge of their responsibility and function, encourages witnesses 

to come forward, and discourages perjury. Sublett, 176 Wn.2d at 72. 

"[N]ot every interaction between the court, counsel, and defendants will 

implicate the right to a public trial or constitute a closure if closed to the public." 

Sublett, 176 Wn.2d at 71. Before determining whether a violation of a public trial 

right occurred, the court must first consider whether the proceeding at issue 

implicates the right. Sublett, 176 Wn.2d at 71. The defendant has the burden of 

proving that the public trial right attaches to the proceeding at issue. State v. · 

Love, 183 Wn.2d, 598,605, 354 P.3d 841 (2015). 

Recent public trial cases establish a framework for determining whether 

the proceeding implicates the public trial right. See State v. Wilson, 174 Wn. 

App. 328, 335, 298 P.3d 148 (2013). First, the court may examine whether the 

proceeding "fall[s] within a specific category of trial proceedings that our . 

Supreme Court has already established implicates the public trial right." Wilson, 

17 4 Wn. App. at 335. If not, then the court applies the experience and logic test. 

Wilson, 174 Wn. App. at 335. Under this test: 

[T]he experience prong . . . asks "whether the place and process 
have historically been open to the press and general public." The 
logic prong asks "whether public access plays a significant positive 

11 
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role in the functioning of the particular process in question." If the 
answer to both is yes, the public trial right attaches. 

Sublett, 176 Wn.2d at 73 (internal citations omitted). The test allows the 

determining court to consider the actual proceeding, not merely the label given to 

the proceeding. Sublett, 176 Wn.2d at 73. 

A claim of a violation of the right to public trial presents a legal issue 

subject to de nova review. State v. Jones, 185 Wn.2d 412, 421, 372 P.3d 755 

(2016). Deprivation of the right to public trial constitutes structural error and is 

not subject to harmless error analysis. State v. Wise, 176 Wn.2d 1, 13-14, 288 

P.3d 1113 (2012). 

Anderson correctly notes that the right to public trial encompasses jury 

selection. See Love, 183 Wn.2d at 605-06. Anderson contends the dismissal of 

some of the 217 potential jurors for cause implicated this right. 

However, Anderson erroneously relies on the label of "jury selection" and 

fails to examine the actual "proceeding" at issue. In so doing, she overlooks a 

critical distinction-trial court involvement. The defense and prosecution reached 

the agreed list of 217 excused jurors without any participation by the trial court in 

the case at hand. In contrast, the public trial cases pertaining to jury selection 

involved trial court participation. See, e.g., Love, 183 Wn.2d at 605-07 (for cause 

challenges at the bench and silent peremptory challenges were not courtroom 

closures; "written peremptory challenges are consistent with the public trial right 

so long as they are filed in the public record"); Wise, 176 Wn.2d at 3 (public trial 

right was violated by in-chambers questioning of potential jurors); State v. Strode, 

167 Wn.2d 222, 227, 217 P.3d 310 (2009) (questioning of prospective jurors in 
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chambers was a denial of right to public trial); State v. Siert (Siert I), 181 Wn.2d 

598, 605-06, 334 P.3d 1088 (2014) (public trial right not implicated by in­

chambers discussion of juror questionnaires where no evidence voir dire had 

been initiated); State v. Russell, 183 Wn.2d 720, 733, 357 P.3d 38 (2015) (work 

session conducted by trial court with defendant and attorneys to review 

questionnaires for hardship did not implicate the right to public trial); Jones, 185 

Wn.2d at 426 (right to public trial not implicated by judicial assistant's random 

drawing of alternate jurors during recess); Wilson, 17 4 Wn. App. at 329-30 (right 

to public trial had not attached when bailiff excused two jurors on administrative 

grounds prior to voir dire); State v. Schierman, _ Wn.2d _, 415 P.3d 106 

(2018) (public trial right did not attach to preliminary hardship juror excusal 

determination made during meeting between counsel and jury services 

manager). 

As defined, the public trial right attaches to certain "interaction between 

the court, counsel, and defendants." Sublett, 176 Wn.2d at 71. Here, the 

interaction solely between the State and defense counsel fundamentally lacked 

the critical "court" component. Without court involvement, the email exchange 

between the attorneys does not amount to a court proceeding for the purposes of 

the right to a public trial. The only related court proceeding, the hearing to submit 

the list to the trial court, was public. 

Furthermore, Anderson cannot satisfy the experience and logic test. 

Under the experience prong, Anderson must show "the place and process have 

historically been open to the press and general public." Sublett, 176 Wn.2d at 
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73. However, Anderson has not demonstrated that negotiations between 

attorneys have traditionally been open to the public. Nor has Anderson shown 

that such negotiations should be open to the press and general public. Anderson 

fails to demonstrate the right to public trial attached to the email exchange 

between prosecution and defense counsel. Therefore, we conclude counsel's 

review of the juror questionnaires and determination of agreed jurors for excusal 

did not violate Anderson's right to public trial. 

2. Right to Be Present 

Anderson contends the agreed list violated her right to be present for jury 

selection and requires reversal. The State claims the right to be present did not 

apply to the agreed list. We agree with the State. 

A criminal defendant has a constitutional right to be present at all critical 

stages of a trial based on article l, section 22 of the Washington State 

Constitution and the Due Process Clause and the Sixth Amendment to the 

United States Constitution. State v. Irby, 170 Wn.2d 874, 880-81, 246 P.3d 796 

(2011 ). "The crux of a defendant's constitutional right to be present at all critical 

stages of the proceedings is the right to be present when evidence is being 

presented or whenever the defendant's presence has 'a relation, reasonably 

substantial,' to the opportunity to defend against the charge." State v. Bremer, 

98 Wn. App. 832, 834, 991 P.2d 118 (2000) (internal citations omitted). This 

right "is not absolute; rather 'the presence of a defendant is a condition of due 

process to the extent that a fair and just hearing would be thwarted by his 

absence."' ld2_y, 170 Wn.2d at 881 (quoting Snyder v. Massachusetts, 291 U.S. 
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97, 107-08, 54 S. Ct. 330, 78 L.Ed. 674 (1934)). For example, a defendant does 

not have the right to be present during in-chambers or bench conferences on 

legal matters that do not require the resolution of disputed facts. In re Pers. 

Restraint of Lord, 123 Wn.2d 296, 306, 868 P.2d 835 (1994). 

Under art. 1, sec. 22, jury selection is "unquestionably a 'stage of the trial' 

at which a defendant's 'substantial rights may be affected,"' and absence from 

such proceedings violates a defendant's right to be present. !.d2.Y, 170 Wn.2d at 

885 (quoting State v. Shutzler, 82 Wash. 365, 367, 144 P. 284 (1914)). 

Additionally, jury selection outside of the defendant's presence violates the right 

to be present under the due process clause of the Fourteenth Amendment. 

Irby, 170 Wn.2d at 884. This is particularly true where jurors are evaluated and 

dismissed for cause . .tm.y, 170 Wn.2d at 882-84. Discussion and ruling on for­

cause challenges requires resolution of a factual component for which the 

defendant has a right to be present. Schierman, 415 P.3d at 121. However, 

"there is no constitutional right to presence at the noncourt, nonadversarial office 

visits to view juror declarations" for preliminary hardship determinations. 

Schierman, 415 P.3d at 120. 

Whether a defendant's right to be present has been violated is a question 

of law reviewed de nova. lm.Y,· 170 Wn.2d at 880. The right to be present is 

subject to harmless error analysis. Irby, 170 Wn.2d at 885-86. The State has 

the burden of proving harmlessness beyond a reasonable doubt. Irby, 170 

Wn.2d at 886. To prove harmlessness, the State may show that the excused 
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jurors had no chance to sit on the jury.4 See l_[Qy, 170 Wn.2d at 886. 

Additionally, a lack of timely objection serves as strong evidence against 

prejudicial error. State v. Siert (Siert II), 186 Wn.2d 869, 879, 383 P.3d 466 

(2016). 

Here, the defense and the State agreed over email to excuse jurors after 

empaneling of the jury had begun. See l_[Qy, 170 Wn.2d at 885. The agreed list 

included jurors dismissed for both hardship and cause. Where evaluation of 

individual jurors for fitness to serve on the specific case occurs, the decision­

making is clearly part of the jury selection process. l_[Qy, 170 Wn.2d at 882. This 

was the case in l_[Qy, where an email exchange between the trial court and 

parties was a portion of the jury selection process, "because this novel 

proceeding did not simply address the general qualifications of 10 potential 

jurors, but instead tested their fitness to serve as jurors in this particular case." 

170 Wn.2d at 882. Where this individual evaluation for fitness occurs, the 

defendant has a right to be present. l_[Qy, 170 Wn.2d at 882. 

However, as discussed above, this case differs from the facts of existing 

case law because of the trial court's absence. The discussion occurred solely 

between defense and prosecution. Therefore, evaluation of the jurors did not 

happen as part of a court proceeding hearing, where fairness and justice would 

be thwarted by Anderson's absence. Rather, this part of jury selection occurred 

4 The Supreme Court has noted that this method, as defined in J.m.y, 170 Wn.2d at 886, 
does not establish the exclusive method to test whether the error was harmless. State v. Siert 
(Siert II), 186 Wn.2d 869, 879 n. 4, 383 P.3d 466 (2016) 
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as a communication between prosecution and defense. 5 The parties agreed to 

the dismissals, such that the actual court proceeding was non-adversarial and 

the court had no need to resolve any factual issues. As defense counsel noted, 

"We obviously agree on one grounds [sic] for excusals [sic] for each of the 

jurors." 

Furthermore, the agreed list itself did not dismiss the jurors. The parties 

appeared in open court and entered the agreed list on the record. That 

proceeding resulted in excusal of the 217 jurors. Anderson was present for that 

hearing, and was, therefore, present when the trial court excused the jurors. 

Thus, Anderson's right to be present was not violated. 

Finally, if the agreed list amounted to a violation of the right to be present, 

any error was harmless beyond a reasonable doubt. The agreed list included 

only 12 potential jurors as excused solely for cause within the number range of 

jurors ultimately empaneled.6 Examination of the juror questionnaires for these 

12 members of the venire reveals clearly the causes underlying their dismissal.7 

5 Under the Rules of Professional Conduct, counsel has a duty of communication with the 
defendant. RPC 1.4. An attorney must "inform the client of any circumstance requiring the 
client's consent, reasonably consult with the client regarding the means by which the client's 
objectives will be accomplished, keep the client reasonably informed about the status of the 
matter, and promptly comply with any requests for information." In re Disciplinary Proceedings 
Against Van Camp, 171 Wn.2d 781, 803, 257 P.3d 599 (2011). Thus, counsel would have had a 
duty to apprise Anderson of the status of preparations for trial. Anderson has not raised an issue 
of counsel's failure to communicate or ineffective assistance of counsel based on a lack of 
communication concerning jury selection. 

6 The last juror seated was Juror 140. Within that range, the prosecution designated 
jurors 27, 31, 35, 39, 45, 46, 57, 100, 102, 125, 136, and 138 as excusals solely for cause. 
Anderson's counsel explicitly declined the opportunity to include the defense's reasons for each 
juror on the agreed list. 

7 Anderson argues that harmless error analysis requires a showing that all dismissed 
jurors in the range, regardless of the prosecution's designated reason, must be examined. 
However, the defendant does not have a right to be present during a preliminary hardship 
determination. Schierman, 415 P.3d at 120. Therefore, Anderson did not have a right to be 
present for discussion of the jurors dismissed for hardship. 
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Eight of the jurors demonstrated significant bias toward guilt, with one remarking, 

"I can drive them to Walla Walla ... for the State." The four other jurors revealed 

limited ability to understand English, with one indicating an inability to 

communicate in English and leaving nearly the entire questionnaire blank. Given 

the obvious issues raised by these questionnaires, the State has demonstrated 

that none of the jurors dismissed only for cause would have served on the jury. 

Siert II, 186 Wn.2d at 879. The lack of any objection to the dismissal of these 

jurors reinforces the absence of prejudicial error. See Siert II, 186 Wn.2d at 879. 

As a result, any denial of Anderson's right to be present was harmless beyond a 

reasonable doubt. 

C. Jury Instruction 

Anderson contends the trial court initially instructed the jurors that they 

could consider the filing of charges as evidence of guilt, thereby violating her 

right to a fair trial. The State argues Anderson cannot raise this issue for the first 

time on appeal, the jury instructions as a whole properly instructed the jurors, and 

any error was harmless. We conclude the instruction at issue was erroneous but 

harmless. 

The trial court addressed the pool of potential jurors and issued several 

preliminary instructions. Among these instructions, the trial court stated, "The 

charges in this case were initiated by the King County prosecuting attorney by 

filing a document called an information informing the defendant of the charges. 

You are not to consider the filing of the information or its contents alone as proof 

of the matters charged therein." (Emphasis added.) Anderson did not object to 
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this instruction. The trial court repeated its instruction to the juror pool prior to the 

start of voir dire on January 11, 2016. Again, the defense did not object. 

After jury selection and prior to opening statements, the trial court 

instructed, "The evidence you are to consider consists of the testimony of the 

witnesses, and the exhibits admitted into evidence." At the conclusion of the 

evidence, the trial court issued its final written and oral jury instructions. The 

court instructed the jurors, "Keep in mind that a charge is only an accusation. 

The filing of a charge is not evidence that the charge is true. Your decision as 

jurors must be made solely upon the evidence presented during these 

.proceedings." 

The State argues Anderson cannot appeal this issue because she failed to 

object below. A party generally waives the right to appeal without a timely 

objection at trial. Kalebaugh, 183 Wn.2d 578, 583, 355 p.3d 253 (2015). Courts, 

however, will review manifest errors affecting a constitutional right. Kalebaugh, 

183 Wn.2d at 583; RAP 2.5(a)(3). In such an instance, the appellant must 

identify an error of constitutional magnitude and demonstrate actual prejudice. 

State v. Gordon, 172 Wn.2d 671, 676-77, 260 P.3d 884 (2011 ). Actual prejudice 

requires a plausible showing that the error had practical and identifiable 

consequences. Kalebaugh, 183 Wn.2d at 584. 

Here, we assume, without deciding, that the trial court's preliminary 

instruction amounts to manifest constitutional error. As such, harmless error 

analysis is required. See Kalebaugh, 183 Wn.2d at 585. The constitutional 

harmless error standard requires the State to prove harmlessness beyond a 
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reasonable doubt. State v. Barry, 183 Wn.2d 297, 303, 352 P.3d 161 (2015). 

"This stringent standard can be met if there is overwhelming evidence of the 

defendant's guilt that is not tainted by the error." Barry, 183 Wn.2d at 303. 

An appellate court evaluates jury instructions in the context of all 

instructions given. State v. Pirtle, 127 Wn.2d 628, 656, 904 P.2d 245 (1995). 

Jury instructions must properly inform the jury of the applicable law, not mislead 

the jury, and permit each party to argue its theory of the case. Gordon, 172 

Wn.2d at 677. An erroneous instruction amounts to harmless error if it did not 

lower the State's burden of proof or affect the outcome of the trial. Kalebaugh, 

183 Wn.2d at 585. Jurors are presumed to follow the court's instructions. 

Kalebaugh, 183 Wn.2d at 586. 

Here, the trial court provided multiple appropriate instructions informing 

the jury about what constituted evidence and their role in evaluating the 

evidence. The final instructions included the proper admonishment that the 

information was not proof of the charge and reminded the jurors to evaluate the 

evidence. The instructions as a whole correctly defined the State's burden of 

proof and the juror's role in examining the evidence put forth by the parties. 

Thus, the trial judge's correct instructions throughout the rest of the trial cured 

any potential prejudice. See Kalebaugh, 183 Wn.2d at 586. 

The Washington Supreme Court found harmless error beyond a 

reasonable doubt in a trial court's erroneous preliminary instruction in Kalebaugh, 

183 Wn.2d at 586. Despite an incorrect preliminary instruction on reasonable 

doubt, the Court concluded, "[W]e do not find it plausible to believe that the jury 
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retained these particula,r oral remarks made before jury selection three days 

earlier, ignored the other oral and written instructions, and applied the incorrect 

legal standard." Kalebaugh, 183 Wn.2d at 586. These remarks may apply even 

more so in this case, where the trial court made the preliminary remarks before 

jury selection and six weeks prior to the close of evidence. 

Furthermore, the State presented the jury with overwhelming evidence of 

Anderson's guilt. During closing arguments, defense counsel told the jury that 

Anderson admitted to shooting her father, brother, and sister-in-law. "[T]he 

forensics supports her confession that she fired at Wayne and missed. That Joe 

killed her mother. That she skilled [sic] Scott. That they together killed Erica. 

And that Joe killed the children." Therefore, premeditation and accomplice 

liability became the main questions for the jury. 

Anderson's confession demonstrated premeditation and accomplice 

liability. Anderson admitted she had prior thoughts of killing her family in the two 

weeks before the murders. She told detectives, "I was upset with my parents 

and my brother and that if the problems don't get resolved, I, my intent was 

definitely to kill them." She also stated, "Yes; it was premeditated; and yes, I was 

fed up with everything." And, "I went up there knowing I'd probably shoot these 

people." Additionally, she told McEnroe to shoot the children. "I said, we have to 

kill everybody." 

Given the significant evidence of guilt, the elapsed time between the 

preliminary instructions and deliberations, as well as the correct instructions 
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provided during the proceedings, we conclude the erroneous jury instruction was 

harmless beyond a reasonable doubt. 

D. Ineffective Assistance of Counsel 

Anderson contends she was denied effective representation because 

competent counsel would have known the preliminary instruction violated due 

process and would have objected. While the trial court committed an 

instructional error, that error was harmless beyond a reasonable doubt and 

cannot support an ineffective assistance claim. 

Effective assistance of counsel is guaranteed by the Sixth Amendment of 

the United States Constitution and Article I, section 22 of the Washington 

Constitution. State v. Hendrickson, 129 Wn.2d 61, 77, 917 P .2d 563 (1996). To 

prevail on a claim of ineffective assistance of trial counsel, a defendant must 

prove both deficient performance and prejudice. State v. Jones, 183 Wn.2d 327, 

339, 352 P .3d 776 (2015). Establishing deficient performance requires a 

showing that counsel's representation fell below an objective standard of 

reasonableness based on consideration of all the circumstances. State v. 

Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987). Prejudice sufficient to 

support a claim of ineffective assistance of counsel occurs when counsel's errors 

"were so serious as to deprive the defendant of a fair trial." Hendrickson, 129 

Wn.2d at 78. The defendant must show a "reasonable probability that, but for 

counsel's errors, the result of the trial would have been different." Hendrickson, 

129 Wn.2d at 78. 

22 



No. 75074-7-1/23 

A claim of ineffective assistance of counsel is a mixed question of law and 

fact that an appellate court reviews de novo. State v. Jones, 183 Wn.2d at 338-

39. 

As discussed above, the error in the preliminary jury instruction was 

harmless beyond a reasonable doubt. As a result, Anderson cannot demonstrate 

counsel's failure to object deprived her of a fair trial as needed to establish the 

prejudice and sustain an ineffective assistance claim. 

E. Death Penalty Statement 

The Washington Supreme Court has established "it is error to inform the 

jury during voir dire in a noncapital case that the case is not a death penalty 

case." State v. Townsend, 142 Wn.2d 838, 840, 15 P.3d 145 (2001).8 The 

Supreme Court does not distinguish based on whether the court, counsel, or a 

juror initiated the discussion of the death penalty. State v. Hicks, 163 Wn.2d 477, 

487, 181 P.3d 831 (2008). In response to any mention of capital punishment, 

"the trial judge should state generally that the jury is not to consider sentencing." 

Hicks, 163 Wn.2d at 487. This strict prohibition ensures impartial juries and 

prevents unfair influences on jury deliberations. Townsend, 142 Wn.2d at 846. 

Despite the strict prohibition, discussion of the inapplicability of the death penalty 

may be harmless error. See State v. Mason, 160 Wn.2d 910,931, 162 P.3d 396 

8 While acknowledging that this court may not disregard Townsend, the State contends 
that Townsend is incorrect, harmful, and should be overruled. The State properly notes that 
Washington Supreme Court precedent binds this court and failure to follow directly controlling 
authority is error. See 1000 Virginia Ltd. Partnership v. Vertecs Corp .. 158 Wn.2d 566, 578, 146 
P.3d 423 (2006). 
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(2007); Hicks, 163 Wn.2d at488; State v. Clark, 187 Wn.2d 641,655,389 P.3d 

462 (2017). 

Here, the trial court was aware of potential Townsend issues from the time 

the State declined to pursue the death penalty. The trial court determined not to 

tell potential jurors anything about the death penalty other than the trial court's 

inability to answer questions on the issues and that it would not be a subject of 

inquiry. 

The issue of capital punishment arose early in voir dire, when one 

prospective juror said she was against capital punishment and did not know if 

she could serve on a case involving capital punishment. The prosecutor noted 

there had been no mention of the death penalty in the case, but inquired whether 

not knowing whether the case involved the death penalty might affect the ability 

to serve on the jury. The court recorded the numbers of the potential jurors who 

indicated a possible issue. A few jurors continued discussing the issue of the 

death penalty. In response, the trial court stated as follows: 

cases: 

I will tell you right now this is a very complicated matter for me, and I 
will be very candid with you. The current state of the case law in 
Washington, thanks to Supreme Court decisions, is that I can't 
advise this jury whether or not the death penalty is involved. Period. 
It's beyond the scope of what I can talk to you about. What I think I 
can tell you is that we still have a death penalty in the State of 
Washington. 

Later in voir dire, juror 118 asked about the process in death penalty 

I know you can't speak to if this capital punishment is on this case, 
but in cases where it is is [sic] that decision made by the jury or by 
the judge? I know the jury decides guilt [sic] or not guilty, but does 
the Judge decide the sentence or the jury? 
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The trial court responded that the jury decides the sentence. In a separate 

exchange, the State answered a juror question by explaining, "I believe at the 

end of this case you will be instructed something along the lines as this, you will 

have nothing to do with punishment in the event of a conviction in this case." 

The court issued an instruction to this effect in the final jury instructions. 

The defense then asked the trial court to discharge the prospective jurors 

based on the discussion of the death penalty. The defense argued that the trial 

court's answer, the State's comment, and the anticipated final jury instruction 

allowed prospective jurors to conclude that the case did not involve the death 

penalty. The trial court denied the motion. 

Citing Townsend, Anderson contends the trial court violated the prohibition 

against informing the jury that the case is noncapital. Anderson also cites Hicks, 

163 Wn.2d at 482-83, and Mason, 160 Wn.2d at 929-30 for support. But in these 

three cases, the trial court explicitly informed the jury the case did not involve the 

death penalty. See Townsend, 142 Wn.2d at 842 ("This is not a case in which 

the death penalty is involved and will not be a consideration for the jury."); 

Mason, 160 Wn.2d at 910 ("[T]his is not a capital case. In other words, this case 

does not involve a request for the death penalty."); Hicks, 163 Wn.2d at 483 

("[t]his is not a death penalty case"). Recently, in State v. Clark, the Court found 

error where the State informed the jury that it did not seek the death penalty in 

the case. 187 Wn.2d at 647. While Clark differs in that the State improperly 

provided the information to the jury, the statement again unambiguously informed 

the venire that the death penalty did not apply. 
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The Townsend errors identified by the Washington Supreme Court have 

thus far pertained to explicit statements that the death penalty did not apply. 

Those differ significantly from the case at hand. Here, neither the trial court nor 

the State commented directly on the applicability of the death penalty in the 

particular case. Instead, the trial court provided a legally accurate, general 

description of the sentencing process in capital cases. While a particularly 

attentive juror could have surmised through inference that the death penalty did 

not apply to Anderson's case, the jury was not specifically informed about the 

inapplicability of capital punishment.9 This does not amount to a violation of 

Townsend. 

Finally, even if the trial court violated the Townsend prohibition, any error 

was harmless. As discussed above, overwhelming evidence in the record 

supports the conviction. A guilty verdict was likely even without a Townsend 

violation. See Hicks, 163 Wn.2d at 488. 

F. Cumulative Error 

Anderson claims cumulative error requires reversal. "Cumulative error 

may warrant reversal, even if each error standing alone would otherwise be 

9 During individual voir dire, juror 118 suggested the defense's concerns might have been 
· valid. "[C]orrect me if I'm wrong, but the Judge already said we are not deciding the sentencing .. 

. you explicitly said-someone asked if we would be involved in punishment, and you said no, the 
jury's not going to be involved in the sentencing. That would occur later." After this exchange, 
the State explored the issue further. "[A]s you sit here now do you know whether this is or is not 
a death penalty case?" Juror 118 responded, "I don't know. I don't know for a fact, no. I made 
some assumptions based on statements that I heard from both parties. It did not seem to me it 
was." 

In subsequent individual voir dire with the seven potential jurors who expressed concern 
that not knowing whether the case involved the death penalty would impact their ability to be fair 
and impartial, the State explored whether anyone had concluded that the case was non-capital. 
All responded they did not know whether the case involved the death penalty. 
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considered harmless." State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 

(2006). Without error, the cumulative error doctrine does not apply. Clark, 187 

Wn.2d at 655. Cumulative error also does not apply where the errors are few and 

have little or no effect on the outcome of the trial. Weber, 159 Wn.2d at 279. 

Because Anderson has only established the single instructional error, 

which was harmless beyond a reasonable doubt, the cumulative error doctrine is 

inapplicable. 

Affirmed. 

WE CONCUR: 

\ 
\ 
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